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IN THE SUPREME COURT OF THE STATE OF UTAH

NUCOR CORPORATION, NUCOR STEEL - UTAH DIVISION,
Petitioner,
vs.
UTAH STATE TAX COMMISSION,
Respondent

BRIEF OF PETITIONER

Petitioner Nucor Corporation, Nucor Steel - Utah
Division seeks review of the Utah State Tax Commission's
refusal to exempt Nucor7s purchases of lance pipes, stirring
lances and mill rolls from sales or use taxes pursuant to Utah
Code Ann. § 59-12-104(28).
JURISDICTION
The final decision of the Utah State Tax Commission
was entered on June 7, 1990. Appendix i to Docketing
Statement (hereafter cited as "App. i"). A timely Petition
for Review of Final Agency Action was filed on Monday, July 9,
1990.

Appendix ii to Docketing Statement.

This Court has

jurisdiction under Utah Code Ann. §§ 78-2-2(3)(i) and 63-46b16(a).
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electrodes used by Nucor in the manufacture of steel products
and co-products are exempt from Utah sales and use taxes
because the electrodes become an "ingredient" of Nucor's
"manufactured product[s]."
Ann. § 59-12-104(28)).

App. i at 7 (applying Utah Code

The Commission, however, concluded

that lance pipes, stirring lances and mill rolls used in the
manufacturing process are subject to tax even though these
items —

like the carbon electrodes —

Nucor's finished products.

become a part of

App. i at 8.

The Commission

justified this disparate result on the ground that the nonexempt property is not purchased for the "primary purpose" of
becoming "a part of the finished product."
II.

Id.

Statement of Facts

Most facts relevant to the resolution of this appeal
are set forth in stipulations contained in a pre-hearing
conference order2

and a subsequent amendment,3

copies of

which are attached as Appendices A and B to this brief.
Additional record citations are to the transcript of the
October 11, 1989 hearing before the Tax Commission (hereafter
"Tr.")•

2.

Order on Pretrial Conference, dated March 30, 1989.

3.

Amendment To Order On Pretrial Conference, dated September 8, 1989

- 3 -

A.

Nucor's Operations and Property

Nucor is engaged in the business of manufacturing and
marKeting steel products and of selling or exchanging certain
co-products (including slag and scale) for a consideration at
a steel mill located near Plymouth, Utah.

App. A at 2. Nucor

converts scrap metal and other materials into steel products
in three basic steps: (1) melting scrap metal (App. B at 5-6);
(2) refining the molten metal into steel by adding necessary
reagents and removing undesirable impurities (id. at 6, 8-9);
and (3) rolling (shaping) the steel to the desired form (id.
at 9-10).
Nucor first places scrap metal into an electric arc
furnace.4

Carbon graphite electrodes are then inserted into

the furnace and charged with high-voltage electricity.

The

electricity arcs between the electrodes and through the scrap
metal, creating the intense heat necessary to melt the scrap
metal.

App. B. at 5-6; Tr. 25. During this process, the

carbon graphite electrodes themselves become an ingredient or
component part of the molten metal. App. B at 8; Tr. 36, 12 4.
The result is an intended consequence of the manufacturing
process.

Inasmuch as carbon is the main strengthening agent

in steel (App. B at 4; Tr. 32, 72, 116), it would be necessary
to introduce additional carbon from some other source into the

4.

Up to 65 tons of scrap can be melted in the furnace at one time.

Tr. 23.
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molten metal if the carbon graphite electrodes were not used.
App. B at 7-8.

In consideration of these facts, the parties

stipulated that graphite electrodes are intended to be used,
and in fact, are used by Nucor in its manufacturing process as
"an electrical conductor" and as "a carbon source for
[Nucor7s] products."

Id. at 2.

In order to maintain sufficient heat during melting
and to attain the proper chemical composition during the
refining process, Nucor injects oxygen into the furnace. A
threaded one-inch-diameter steel pipe, known as a lance pipe,
is inserted through the door in the furnace and oxygen is
forced through it. App. B at 6, 8; Tr. 37. The pipe is
composed of iron, an essential base ingredient of steel. App.
B at 4.

Because of the intense heat, the leading edge of the

lance pipe melts inside the furnace and becomes part of the
molten bath.

As it does so, additional lance pipe is inserted

into the lance pipe holder and the leading edge of the pipe is
continually advanced into the furnace.

Tr. 37. One hundred

percent (100%) of each one-inch lance pipe melts and becomes
an ingredient of Nucor's finished steel product.

App. B at 6,

8; Tr. 39-40, 120-121. One-inch lance pipe thus has a dual
use.

The parties stipulated that lance pipe is intended to be

used to both "inject oxygen into the furnace" and "as an iron
source for its products." App. B at 2.

- 5 -

After the scrap metal has been melted and partially
refined, a quarter-inch steel lance pipe is used to open or
"tap" the furnace to increase the temperature in the furnace
and to allow molten metal to pour into a ladle.

App. B at 2-

3; Tr. 28. When tapping occurs, the quarter-inch lance pipe
enters the furnace and melts. Tr. 39. The quarter-inch pipe
is composed of iron, an essential ingredient of steel.
at k.

App. B

As each length of quarter-inch pipe melts and becomes

an ingredient or component part of the molten metal, another
length is inserted into the lance pipe holder and is used in"'
the same manner.

One hundred percent (100%) of each quarter-

inch lance pipe melts and becomes an ingredient or component
part of Nucor's finished product.
120-121.

App. B at 8; Tr. 39-40,

Thus, quarter-inch lance pipe, like the one-inch

pipe, has a dual use.

The parties stipulated before the

Commission that Nucor intends the quarter-inch lance pipe to
be used to both "open the tap hole in the furnace" and "as an
iron source for its products." App. B at 3.
After the furnace has been tapped, the molten steel
is transferred to a ladle for further refinement and
transportation.5

The metal at this point is refined by use

of a stirring lance.

A stirring lance is an iron pipe 72

inches long and 1.9 inches in diameter, surrounded by a layer

5.

The ladle is approximately 16 feet tall and 8 feet wide, and holds
nearly 70 tons of molten steel. Tr. 40.

- 6 -

of ceramic material 3.55 inches thick.

App. B at 3.

The

stirring lance is lowered into the ladle and injects nitrogen
and argon gas into the molten steel, causing impurities to
rise to the surface and become part of the steel co-product
known as slag.

Id. at 8-9; Tr. 44-45.6

the stirring lance eventually melts.

During this process,

The ceramic coating on

the lance becomes part of the slag, while the metal component
of the lance becomes an ingredient of the finished steel
product.

Tr. 46-47.

The parties stipulated that Nucor

purchases stirring lances not only to inject refining gases
into the molten steel, but also "as an iron source for its
products."

App. B at 3.

After the refining process is completed, the ladle
transports the molten metal to a continuous casting machine.
App. B at 8-9.

The continuous casting machine partially cools

the molten metal and shapes it into pieces of steel, 6-1/4
inches square with a length of 21 to 27 feet, known as
"billets."

Id. at 9;

Tr. 41. The billets are then drawn

through a series of "mill stands" to be shaped to the form
requested by Nucor's customers.

Id.

A mill stand consists of a drive mechanism and two
mill rolls. A mill roll is cylindrical in shape and is made

6.

Slag, composed primarily of fluxing agents, floats on top of the
molten metal (App. B at 6) in the furnace during the melt down and the
refining process. Tr. at 33.

- 7 -

of steel.

App. B at 9.

Prior to finishing a billet, Nucor

places each mill roll on a lathe and cuts a "pass" in the roll
in a shape calculated to form the required steel product.
Id.; Tr. 50. Once the mill rolls have been lathed and
installed in a mill stand, the drive mechanism turns the rolls
in opposite directions to draw a billet through the "passes"
cut on the rolls. App. B at 9.

The billet is reduced to the

desired shape and form as it is drawn through successively
smaller passes.

Id.; Tr. 48-49.

As a result of the heat and

pressure of the rolling process, approximately 12% of each
mill roll is either transferred to the hot billets (thereby
becoming part of the final steel product) or flakes off as
iron oxide (a steel co-product known as "scale").
9.

App. B at

The mills rolls themselves, as well as all turnings (or

shavings) from the lathing process, are used as raw materials
in subsequent furnace loads.

Id.; Tr. 51-53.

Accordingly,

the parties stipulated that Nucor intends to use the mill
rolls not only to form hot billets, but also "as an iron
source for its products." App. B at 3.

See also Tr. 121

(expert testimony that the "steel rolls become a component and
ingredient part of Nucor's finished product").
All of Nucor's steel products and its co-products,
slag and scale, are disposed of in transactions that, unless
exempted by Utah Code Ann. § 59-12-104, are subject to Utah's
sales and use taxes. Nucor sells its final steel products to
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various steel users.

Tr. 57. Scale produced during the

milling process is sold to a broker, who in turn resells the
scale to concrete manufacturers.

App. B at ll.7

Slag,

produced during the melting and refining process, is exchanged
with a third party for services.

Id.8

The third-party

purchaser of the slag resells it as a substitute for gravel or
as railroad ballast.
B.

Id.

Proceedings Below

On March 30, 1988, after an audit related to, among
other things, Nucor's purchases of carbon electrodes, lance
pipes, stirring lances and mill rolls between October 1, 1984
and September 30, 1987, the Auditing Division of the Tax
Commission issued a Preliminary Notice and Audit Report
("PAR") and a Statutory Notice of Deficiency.

Thereafter, on

October 27, 1988, the Auditing Division issued an amended
Audit Report ("AAR").

The PAR and the AAR concluded that

Nucor's purchases of electrodes, lance pipes, stirring lances
and mill rolls were subject to sales and use tax.
On November 23, 1988, Nucor filed a timely Request
for Agency Action asserting, among other things, that its
purchases were exempt from sales and use taxes because the

7.

About 8,500 tons of scale are produced by Nucor annually, resulting
in annual sales revenue of approximately $90,000. Id.

8.

These services consist of collecting the slag, removing it from
Nucor's plant, and cleaning the slag depositories. Id.

- 9 -

disputed items were "purchased for resale in this state" as
"anl ingredient or component part of a manufactured or
compounded product." Utah Code Ann. § 59-12-104(28).

Nucor

asserted that this result was mandated by the plain language
of § 59-12-104(28), and was consistent with numerous decisions

I
from other states construing analogous tax exemption statutes.
E.g., Van Dvk v. Department of Revenue, 702 P.2d 472 (Wash.
App. 198 5) ; Lone Star Industries v. State Department of
Revenue, 647 P.2d 1013 (Wash. 1982); Nucor Steel v.
Herrinaton, 322 N.W.2d 647 (Neb. 1982); Boswell v. Abex
Corporation, 317 So.2d 314 (Ala. Civ. App. 1975).
On October 11, 1989, the Commission conducted a
formal hearing on Nucor7s tax appeal. At that hearing,
counsel for the Auditing Division conceded that the electrodes
and other materials purchased by Nucor had a "dual purpose."
Tr. 168. That is, the materials (1) were used in the
manufacturing process and (2) became an ingredient or
component part of Nucor's products.

Id.

Nevertheless, and

notwithstanding the fact that Nucor fell within the precise
language of § 59-12-104(28), counsel argued that Nucor's
purchases were not exempt from taxation because the disputed
items were not purchased for the "primary purpose" of becoming
an ingredient or component part of Nucor's final products.
Tr. 170-171.

- 10 -

On June 7, 1990, the Commission issued its final
decision and order which found that, while Nucor's electrode
purchases are exempt from sales and use taxes, the company's
purchases of lance pipes, stirring lances and mill rolls are
not.

The Commission justified this result on the ground that

§ 59-12-104(28) required "inquiry as to the primary purpose
for which [an] item was purchased."

App. i at 5.

The

Commission reasoned that Nucor's purchase of electrodes met
the "primary purpose" test because, even though the electrodes
are used in the first instance to melt scrap, "carbon is an
essential element of steel."

Id. at 6.

Therefore, because

the electrodes "serve two essential purposes in the
manufacturing of steel," the Commission concluded that "one of
the primary purposes for which graphite electrodes [are]
purchased [is] as an ingredient of the manufactured product."
Id. at 7.

The Commission found otherwise as to the lance

pipes, stirring lances and mill rolls. Without denying that
these materials are essential ingredients or components of
steel that become part of Nucor's final products, the
Commission concluded that the purchases are taxable because
the incorporation of lance pipes, stirring lances and mill
rolls into Nucor's products is "merely an incidental use of
those items."

Id. at 8.

On July 9, 1990, Nucor paid under protest the sales
and use tax attributable to its purchases of lance pipes,

- 11 -

s t i r r i n g l a n c e s and m i l l r o l l s .

The company t h e n f i l e d a

P e t i t i o n f o r Review of Agency A c t i o n i n t h i s

Court.9

SUMMARY OF ARGUMENT
N u c o r ' s p u r c h a s e s of l a n c e p i p e s , s t i r r i n g l a n c e s and m i l l
r o l l s f a l l w i t h i n t h e p l a i n l a n g u a g e of Utah Code Ann. § 5 9 12-104(28).

They a r e p r o p e r t y t h a t i s p u r c h a s e d " i n

the

r e g u l a r c o u r s e of b u s i n e s s " w i t h t h e i n t e n t t h a t t h e y w i l l
offered

" f o r r e s a l e " a s "an i n g r e d i e n t o r component p a r t of a

m a n u f a c t u r e d o r compounded p r o d u c t . "
104(28).

be

Utah Code Ann. § 5 9 - 1 2 -

This Court should give t h i s p l a i n language i t s

due.

C h r i s & D i c k ' s Lumber v . Tax Commission, 791 P . 2 d 5 1 1 , 514
(Utah 1 9 9 0 ) .

Indeed,

j u d i c i a l e n f o r c e m e n t of t h e

l a n g u a g e of § 5 9 - 1 2 - 1 0 4 ( 2 8 )

plain

is necessary to assure that

l e g i s l a t i v e purposes underlying the s t a t u t e — i . e . ,

the

the

a v o i d a n c e of t a x a t i o n a t b o t h t h e m a n u f a c t u r i n g and m a r k e t i n g
l e v e l s and t h e e n c o u r a g e m e n t of p r o d u c t i o n — a r e
B a r r e t t I n v e s t m e n t Co. v . S t a t e Tax Commission,
999 (Utah 1 9 6 4 ) .

9.

fulfilled.

387 P . 2 d 998,

A p l a i n l a n g u a g e c o n s t r u c t i o n of § 5 9 - 1 2 -

Thereafter, a cross p e t i t i o n was f i l e d on behalf of the Auditing
D i v i s i o n , Utah State Tax Commission. Nucor moved to dismiss the cross
p e t i t i o n , a s s e r t i n g that the cross p e t i t i o n was not authorized by the
Utah Rules of Appellate Procedure, that the Auditing D i v i s i o n lacked
standing to attack a d e c i s i o n of the Commission, and t h a t the Commission
could not seek reversal of i t s own d e c i s i o n . Motion to Dismiss Cross
P e t i t i o n For Review of Final Agency Action By Summary D i s p o s i t i o n ( f i l e a
September 12, 1990). The Attorney General's o f f i c e subsequently moved
to dismiss the cross p e t i t i o n , and that motion was granted on November
30, 1990.

-
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104(28), moreover, is supported by the Tax Commission's own
regulations and analogous authority from other states.
The Tax Commission's invocation of a "primary purpose"
test is not supported by any relevant authority and disregards
established notions of statutory construction.

Contrary to

the Commission's apparent belief, this Court has never adopted
a "primary purpose" test in construing § 59-12-104(28) or its
statutory predecessors.

Cf. Union Portland Cement Co. v.

State Tax Commission, 170 P.2d 164, 171-172 (Utah 1946).

In

addition, the Commission's insertion of the adjective
"primarily" into § 59-12-104(28) ignores the fact that, where
the legislature wants to use that word, it knows how to do so.
E.g., Utah Code Ann. § 59-12-104(5), (22) (statutorily
prescribing a primary use test) and House Bill 43, 49th Leg.,
1991 Utah Laws

(deleting the term "primarily" from Utah

Code Ann. §59-12-104(5)).

Thus, the Commission's decision

violates the fundamental rule that, because "each term of a
statute [is] used advisedly" (Grant v. Utah State Land Board,
485 P.2d 1035, 1036 (Utah 1971)), statutory "omissions should
. . . be taken note of and given effect."

Kennecott Copper

Corporation v. Anderson, 514 P.2d 217, 219 (Utah 1973).
In recognition of the foregoing, numerous jurisdictions
have refused to engraft a "primary purpose" test upon tax
exemption statutes essentially identical to § 59-12-104(28).
But, perhaps more importantly, this Court has consistently
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refused to splice adjectives or other qualifiers into the text
of revenue measures.

Salt Lake County v. State Tax

Commission, 779 P.2d 1131, 1132 (Utah 1989) (refusing to add
the adjectives "primarily" or "exclusively" to the "plain
meaning" of Utah Code Ann. § 59-5-88 (1974)).
analysis is applicable —

The same

and dispositive — here.

Finally, a straightforward construction of § 59-12-104(23)
will not result in taxpayer abuse and is the only way to avoid
administrative difficulties posed by a "primary purpose"
analysis.

The Commission's approach would necessarily

complicate administrative oversight and application of § 5912-104(28) because of close factual distinctions between the
"primary," "secondary" and "other" purposes for given
purchases.

Exemption statutes such as § 59-12-104(28),

however, were drafted to "permit a certain and definite
determination of tax liability" because "the factual
considerations involved need not proceed beyond the
examination of the manufactured product."

Bedford v. Colorado

Fuel and Iron Corporation. 81 P.2d 752, 757 (Colo. 1938).
This Court should restore the certain and definite tax
liability rule embodied in § 59-12-104(28) by adhering to the
plain language of the statute.
ARGUMENT
I.

STRAIGHTFORWARD ANALYSIS OF § 59-12-104(28), ITS
IMPLEMENTING REGULATIONS, AND ANALOGOUS AUTHORITY
FROM OTHER STATES, DEMONSTRATE THE ERROR OF THE
TAX COMMISSION'S DECISION
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The Tax Commission found that Nucor's purchases of
graphite electrodes are exempt from sales and use taxes under
Utah Code Ann. § 59-12-104(28) because carbon from the
electrodes becomes a component part of Nucor's steel products
and "carbon is an essential element of steel." App. i at 6.
In light of the parties' stipulation that the lance pipes,
stirring lances and mill rolls are used as an iron source in
Nucor's steel manufacturing process and become essential
components of Nucor's products (App. B at 2-3), an analysis
similar to that used by the Tax Commission in exempting the
graphite electrodes requires reversal of the Commission's
refusal to exempt Nucor's purchases of lance pipes, stirring
lances and mill rolls.

Indeed, all of Nucor's challenged

purchases fall within the plain language of § 59-12-104(28)
and refusal to accord Nucor the full benefit of this statutory
exemption runs counter to the Commission's own regulations,
analogous authority from other states and the legislative
purposes underlying the tax exemption scheme.
A.

Nucor Is Entitled To A Tax Exemption
Because Its Purchases Meet The Plain Language
Of § 59-12-104(28)

"The fundamental consideration which transcends all others
in regard to the interpretation and application of a statute
is: What was the intent of the legislature?" Johnson v. State
Tax Commission. 411 P.2d 831, 832 (Utah 1966).

Moreover, "to

discern the legislative intent" behind a statute, this Court
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has repeatedly affirmed that "we look to the plain meaning of
the language at issue." Chris & Dick's Lumber v. Tax
Commission, 791 P.2d 511, 514 (Utah 1990).

Accord, Allisen v.

American Legion Post No. 134, 763 P.2d 806, 809 (Utah
1988)("Where statutory language is plain and unambiguous, this
Court will not look beyond to divine legislative intent");
Jensen v. Intermountain Health Care, Inc., 679 P.2d 903, 906
(Utah 1984) ("The best evidence of the true intent and purpose
of the Legislature in enacting the Act is the plain language
of the Act"); Home v. Home, 737 P.2d 244, 246 (Utah App. "
1987)("In construing legislative enactments, we assume that
each term in the statute was used advisedly. . . This Court
therefore interprets and applies the statute according to its
literal wording unless it is unreasonably confused or
inoperable").

The plain language of Utah Code Ann. § 59-12-

104(28) compels the conclusion that Nucor's purchases of lance
pipes, stirring lances and mill rolls are tax exempt.
Section 59-12-104(28) is simplicity itself.

It provides a

sales and use tax exemption so long as property is:
. . . purchased for resale in this state,
in the regular course of business, either
in its original form or as an ingredient
or component part of a manufactured or
compounded product[.]
Accordingly, property is tax exempt under § 59-12-104(28) if
it is (1) purchased for resale, (2) in the regular course of
business, (3) either in its original form or as an ingredient
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or component p a r t of a manufactured product.

See App. i at 5

(Tax Commission decision s e t t i n g forth the t h r e e elements of
the exemption).

The s t i p u l a t e d facts and record testimony

presented before the Commission demonstrate beyond reasonable
dispute t h a t Nucor's purchases of lance pipes, s t i r r i n g lances
and m i l l s r o l l s meet a l l t h r e e elements of the s t a t u t o r y
exemption.
To begin with, t h e r e can be no doubt (nor did the
Commission dispute) t h a t Nucor's purchases are made in the
regular course of business.

App. i a t 5.

I t i s equally c l e a r

t h a t Nucor's purchases are made with the i n t e n t of r e s e l l i n g
the lance p i p e s , s t i r r i n g lances and mill r o l l s as components
of manufactured products.

The one-inch and q u a r t e r - i n c h lance

pipes are composed of iron, an e s s e n t i a l base ingredient of
s t e e l (App. B a t 4 ) , and 100% of a l l lance pipes become parr
of Nucor's finished products.
121.

Id. a t 6, 8; Tr. 39-40, 120-

The p i p e s , in f a c t , are purchased not only to a s s i s t in

the manufacturing process, but also "as an iron source for
[Nucor's] p r o d u c t s . "

App. B a t 2, 3.

In s i m i l a r fashion,

100% of the s t i r r i n g lances and mill r o l l s purchased by Nucor
become p a r t of the company's finished products, 1 0

and are

10. The s t e e l component of the s t i r r i n g lances becomes part of Nucor's s t e e l
products, while the l a n c e s ' ceramic coating i s incorporated i n t o the
s l a g . App. B a t 3; Tr. 46-47. The m i l l r o l l s are a l s o 100%
incorporated into Nucor's f i n a l products, e i t h e r in the form of f i n i s h e d
s t e e l or s c a l e . App. B at 3, 9; Tr. 121.

-
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purchased with m e speciric intent or supplying raw matenaxs
for those products.

App. B at 3.

Finally, the lance pipes,

stirring pipes and mill rolls, in their ultimate form as
finished steel products or as the co-products, slag and scale,
are offered either for resale or exchange in transactions tnat
(unless exempted by the operation of Utah Code Ann. § 59-12104) are subject to the Utah sales and use taxes.

App. B at

11; Tr. 57. As a result, Nucor's purchases are unequivocally
exempted from Utah sales and use taxes by § 59-12-104(28).
The foregoing result not only flows from the plain
language of § 59-12-104(28), it is also consistent with the
legislative purposes underlying the statute.

As this Court

has explained (Barrett Investment Co. v. State Tax Commission,
387 P.2d 998, 999 (Utah 1964)):
The apparent purposes for making such
purchases exempt is to avoid a kind of double
taxation, or in the case of the exemption of
goods which become a component part of other
tangible goods manufactured for sale, profit
or use, to encourage the production of more
valuable tangible personal property upon which
a sales or use tax could be imposed and
collected.
Tax exempt status is required here, therefore, to prevent
"double taxation" and to assure that Nucor receives the
production incentive identified in Barrett.

Nucor purchases

lance pipes, stirring lances and mill rolls with the express
intent of incorporating them into manufactured products sold
in this state —

products that are, in turn, subject to sales
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and use t a x e s .

App. B a t 2-3; Tr. at 97-98.

The l e g i s l a t u r e

has p l a i n l y decreed t h a t t h i s process should not be burdened
with s a l e s and use taxes a t both the manufacturing and
marketing l e v e l s . 1 1

The l e g i s l a t u r e has further decreed t h a t

Nucor should be encouraged in i t s production e f f o r t s by being
exempted from s a l e s taxes on the c o n s t i t u e n t components of i t s
products.

The Commission's decision below, which f l i e s in the

face of these p l a i n l e g i s l a t i v e purposes, must be reversed.
B.

The Tax Commission's Own Regulations, As Well
As Analogous Authority From Other S t a t e s ,
Supports Nucor's Tax Exemption Claim

The Commission's decision below not only disregards the
p l a i n language of § 59-12-104(28), i t also contravenes the
Commission's own r e g u l a t i o n s .

Rule R865-29S-0 (1987-88) , Utah

Administrative Code, provides in subsection A.l t h a t "[a]11
s a l e s of t a n g i b l e personal property or s e r v i c e s which enter
into and become an i n t e g r a l or component p a r t of t a n g i b l e
personal property or product which i s further manufactured or
compounded for s a l e " are wholesale t r a n s a c t i o n s not subject to
the s a l e s or use taxes.

11.

In a d d i t i o n , Rule R865-37S-1 (1987-

See in addition to Barrett Investment Co.. Southwestern Bell
Telephone Co. v. State Commission of Revenue and T a x a t i o n . 212 P.2d
363, 367 (Kan. 1949)("There i s one b a s i c p r i n c i p l e about our s a l e s tax
a c t . I t i s that the ultimate consumer should pay the tax and no
a r t i c l e should have to carry more than one s a l e s tax. The i n t e n t i o n
was that in the various steps between a loaf of bread and the
w h e a t f i e l d the person who bought the wheat from the farmer should not
pay a s a l e s tax, nor the m i l l that bought i t from the e l e v a t o r man or
the jobber who bought the flour from the m i l l nor the baker who bought
the flour from the jobber").

-
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88), Utah Administrative coae, ririea "Exempt sales Pursuant
to Utah Code Ann. Section 59-12-104," states in subsection B
that, "[i]n general, the laws exempt sales of tangible
personal property and services which will later be resold."
Under either Commission regulation, the result is clear: any
tangible personal property that becomes part of a manufactured
product later offered for resale is exempt from sales or use
taxes.

Nucor's purchases of lance pipes, stirring lances and

mill rolls plainly qualify for exemption under this regulatory
scheme.
This result is supported by analogous authority from
numerous states involving sales and use tax exemptions similar
to § 59-12-104(28).

In fact, Petitioner prevailed on this

same issue in Nebraska in Nucor Steel v. Herrinaton, 322
N.W.2d 647, 649, 651 (Neb. 1982), where the Nebraska court
held that the use of graphite electrodes used for the "dual
purpose" of providing heat and carbon for steel manufacturing,
were not subject to sales taxation under Nebraska law.

The

Nebraska statute at issue exempted "tangible personal property
which will enter into or become an ingredient or component
part of tangible personal property manufactured, processed, or
fabricated for ultimate sale at retail".

The facts found to

be determinative by the Nebraska court in Nucor in granting a
sales tax exemption for graphite electrodes, are wholly
consistent with the stipulation of the parties in the instant
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case.

Another s t a t e a p p e l l a t e court has decreed t h a t graphite

e l e c t r o d e s used in production processes v i r t u a l l y i d e n t i c a l to
Nucor's f a l l within s a l e s and use tax exemptions akin to
Utah's. 1 2

Although these cases deal with e l e c t r o d e s r a t h e r

than lance p i p e s , s t i r r i n g lances and mill r o l l s , the analysis
in the opinions i s nevertheless i n s t r u c t i v e .

For example, in

Boswell v. Abex Corporation, 317 So.2d 314, 317 (Ala. App.
1975), the Alabama Court of Civil Appeals reasoned t h a t if
property becomes "an ingredient or component p a r t " of a
finished product, the property i s exempt from s a l e s or use
taxes even if i t has the "dual purpose" of f a c i l i t a t i n g the
manufacturing process i t s e l f .

This a n a l y s i s , of course,

supports exemption for Nucor's disputed purchases.

Even

though Nucor's lance pipes, s t i r r i n g lances and mill r o l l s
have the "dual purpose" of f a c i l i t a t i n g the manufacture of
s t e e l products, they nevertheless become "an ingredient or
component p a r t " (Utah Code Ann. § 59-12-104(28)) of Nucor's
finished products and are accordingly e n t i t l e d to tax
exemption.

12.

Boswell. supra. 317 So.2d a t 317.

Bosvell v, Abex Corporation. 317 So. 2d 314, 315, 317 (Ala. App
1975)(carbon e l e c t r o d e s purchased "for the dual purpose of p r o v i d i n g
heat for . . . furnaces and carbon as an ingredient or component p a r : :,£
the finished" product was a non-taxable wholesale t r a n s a c t i o n under a
p r o v i s i o n defining a "wholesale sale" as "a s a l e of tangible p e r s o n a l
property . . . which enters . . . into and becomes . . . an i n g r e d i e n t
or component part of the tangible personal property or products which
such manufacturer or compounder manufactures").

-
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The "plain language" approach exemplified by the foregoing
authority and analysis requires reversal of the Tax
Commission's treatment of Nucor's disputed purchases.

Nucor

unquestionably purchases lance pipes, stirring lances and nil!
rolls "for resale" as "an ingredient or component part of a
manufactured or compounded product." Utah Code Ann. § 59-12104(28).

This is the beginning and end of the tax exemption

inquiry and is dispositive here.

The Commission's refusal to

follow the plain language of § 59-12-104(28) is erroneous and
is entitled to no deference from this Court.

Chris & Dick's

Lumber v. Tax Commission, supra, 791 P.2d at 513 ("questions
of statutory construction are matters of law for the courts,
and we rely on a 'correction of error' standard of review,
according no deference to an administrative agency's
interpretation").
II.

THE TAX COMMISSION'S IMPOSITION OF A "PRIMARY
PURPOSE" TEST IS LEGALLY AND ADMINISTRATIVELY
UNSOUND

In denying Nucor's tax exemption claim, the Tax Commission
did not spend significant time with the plain language of
§ 59-12-104(28), its own regulations, or analogous authority
from other states.

Instead, it erected a "primary purpose"

test and imposed it upon the wording of the statute.

This

"primary purpose" test, however, is not supported by any
relevant authority and in fact flies in the face of standard
canons of statutory construction.
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The test, furthermore,

creates unusual burdens in the administration of the sales and
use tax and should be imposed, if at all, by the legislature.
A.

The Commission's "Primary Purpose" Test Is Not
Supported By Any Relevant Authority And
Contravenes Established Canons Of Statutory
Construction

Before the Tax Commission, counsel for the state conceded
that Nucor's disputed purchases had a "dual purpose:" to
assist in the manufacturing process and "then subsequently to
become a component part [of Nucor's products,] perhaps
simultaneously."

Tr. 168. Counsel nevertheless asserted that

Nucor's purchases did not fall within the ambit of § 59-12104(28) because they failed the "primary purpose" test. Tr.
170.

In counsel's words, Nucor's use of the disputed property

as "an ingredient or component part" of a manufactured item (§
59-12-104(28)) was "incidental to the primary purpose for
which they are used."

Tr. 170. According to counsel, this

"primary purpose" test originated in this Court's opinion in
Union Portland Cement Co. v. State Tax Commission, 170 P.2d
164 (Utah 1946), and is bolstered by C.F. & I Steel Corp. v.
Charnes, 637 P.2d 324 (Colo. 1981).

Contrary to the

representations of counsel, however, neither Union Portland
Cement nor C.F. & I. support a "primary purpose" analysis.
Furthermore, judicial imposition of a "primary purpose" test
upon the plain language of § 59-12-104(28) disregards
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established canons of statutory construction —

a result

eschewed by this Court and numerous other jurisdictions.
To begin with, C.F. & I. Steel Corp. v. Charnes does net
enunciate a "primary use" test.

In that case, the Colorado

Supreme Court concluded that a steel manufacturer could not
claim a sales and use tax exemption for its purchase of
graphite electrodes.

That holding, which runs decidedly

against the majority position on the precise issue presented
(note 11, supra), was based on the court's finding that only
"an extremely small amount of some of the material from some
of the electrodes enters into the steel."

637 P.2d at 330.

The court reasoned that a manufacturer could not claim an
exemption on the ground that property "becomes an ingredient
or component part"13

of a manufactured item if the property

physically enters the finished product in an amount "so small
it may be said to be miniscule." 637 P.2d at 330. This
analysis, of course, is simply irrelevant to the present case,
where the record evidences and the parties have stipulated
that 100% of the lance pipes, stirring lances and mill rolls
enter into and become an ingredient or component part of
Nucor's finished products.

App. B at 2, 3, 8.

Union Portland Cement is no more supportive of the
Commission's "primary purpose" analysis.

1^.

Colo. Rev. Stat. 39-26-203(1)(f) (1973).
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In that case, this

Court concluded that a cement manufacturer was not entitled to
a tax exemption under the predecessor of § 59-12-104(28)"
for its purchase of grinding balls, coal and firebrick used by
the taxpayer in the manufacture of cement.

This Court stated

that the relevant test was whether the disputed items were
"'consumed by the processor"' or '"passed on to the final
user'" as "'an ingredient or component part of what he
manufactures.'"

170 P.2d at 171 (quoting E.C. Olsen Co. v.

State Tax Commission, 168 P.2d 324, 330 (1946)).

The Court

concluded that the grinding balls, coal and firebrick were
"consumed" by the manufacturer, rather than passed on as an
ingredient or component part of the cement, and were therefore
subject to tax.

Id. at 171-172.

In the course of announcing

this conclusion, the Court discussed the "principal use" of
the grinding balls, coal and firebrick, and noted that the
disputed property "enter[ed] into the finished products only
incidentally to the manufacture of those products."

Id.

It

is upon this discussion that opposing counsel — and
ostensibly the Tax Commission (which did not cite any legal
authority in its opinion) ~

erects the "primary use" test.

In focusing tightly upon the adjectives "principal" and

14.

Utah Code Ann. § 80-16-4 (1943) exempted from tax "[p]roperty vhicr.
enters into and becomes an ingredient or component part of the propert\
which a person engaged in the business of manufacturing, compounding
for sale, profit, or use manufactures or compounds." Union Portland
Cement. 170 P.2d at 170.
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"incidental," however, opposing counsel and the Commission
entirely miss the true decisional ground of Union Portland
Cement.
The issue in Union Portland Cement was whether the
manufacturer "consumed" the disputed materials, or passed then
on as "ingredients or components" of its manufactured
products.

170 P.2d at 171. The parties in that case,

however, had stipulated that the disputed items were not
intended to be used as ingredients in the manufacturer's
products.

Thus, all parties had agreed that "the purpose of

the iron balls is to serve as a grinding agent rather than to
provide iron for the cement," that the "coal is used to
produce heat and not to add ash to the cement," and that ''the
purpose of the firebrick is to be a refractory."
170.

170 P.2d at

The manufacturer, in short, had conceded that the

grinding balls, coal and firebrick were not intended
ingredients or components of its manufactured product; they
may have become part of a finished product, but not by any
purpose or design.

Thus, it was quite clear that the disputed

property failed to qualify for the statutory tax exemption.
This Court's discussion of "principal" and "incidental" uses,
moreover, was merely designed to emphasize that property not
intended as an ingredient or component of a finished product
fails to qualify for the tax exemption.

See 170 P.2d at 172

(the fact that materials "incidentally enter into the products
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manufactured does not exempt the manufacturer from . . . sales
or use tax").
That the foregoing is the correct analysis of Union
Portland Cement is confirmed by an annotation written shortly
after the decision was announced.

Annotation, "Items or

materials exempt from use tax as used in manufacturing,
processing, or the like," 30 A.L.R.2d 1439 (1953).

Referring

to Union Portland Cement, the editors wrote (id. at 1441 n.
10, 1457):
The exemption of materials which become a
component or ingredient of the product
manufactured or processed has been held not to
extend to materials which only incidentally or
accidentally become incorporated in the
finished product, such as coal ash or steel
particles in cement, but the fact that the
finished product contained only minute portions
of the material in question has been held not
to subject it to tax if it actually was
intended to and did function as an ingredient.
A balanced reading of Union Portland Cement, therefore,
demonstrates that the case does not impose a "primary purpose"
test upon the plain language of § 59-12-104(28).

Instead, the

decision merely announces the common sense requirement
(already implicit in the plain language of the statute) that a
manufacturer must intend to use a particular item of personal
property as an ingredient in a manufactured product before the
manufacturer can claim the benefit of § 59-12-104(28).
Accord, Smith Oil & Refining Co. v. Department of Finance, 21
N.E.2d 292, 294 (111. 1939)("Before a commodity can be said to
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have been resold as an ingredient of the finished product, it
must be shown to have been used with the intention that it
should become a part of it, and not solely for some other and
distinct purpose")(refusing exemption for oil used to form
molds that did not become part of final product).

As

demonstrated in the Statement of the Case and the discussion
in Section I of this brief, that requirement is plainly met
here.
Reading Union Portland Cement as judicially imposing a
"primary purpose" test, moreover, violates established rules
of statutory construction.

The Commission would read § 59-12-

104(28) as follows:
The following sales and uses are exempt from the
taxes imposed by this chapter:
(28) Property purchased primarily for resale in
this state, in the regular course of business,
either in its original form or as an ingredient
or component part of a manufactured or
compounded product.
This reading, however, does patent violence to the legislative
scheme embodied in Utah Code Ann. § 59-12-104(28).

As noted

above, the primary guidepost for statutory construction is the
plain meaning of legislative language.

Chris & Dick's Lumber

v. State Tax Commission, 791 P.2d at 514.

In determining

plain meaning, moreover, "it is proper to look to the entire
act in order to discern its meaning and intent." Grant v.
Utah State Land Board, 485 P.2d 1035, 1037 (Utah 1971).
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Furthermore, because the Court "assume[s] that each term of a
statute was used advisedly" (Grant v. Utah State Land Board,
485 P.2d 1035, 1036 (Utah 1971)), statutory "omissions should
. . • be taken note of and given effect."

Kennecott Copper

Corporation v. Anderson, 514 P.2d 217, 219 (Utah 1973).
Application of these rules unambiguously refutes the
Commission's re-writing of § 59-12-104(28).
The plain language of § 59-12-104(28) simply does not
contain, however badly the Commission wishes it were
otherwise, the adjective "primarily."

In addition, analysis

of the various subsections of § 59-12-104 demonstrates that
the legislature is well aware of this adjective and how to use
it.

For example, until July 1, 1991, § 59-12-104(5) exempts

sales of parts and equipment installed in aircraft if such
parts are "used primarily in scheduled interstate or foreign
commerce."

Similarly, § 59-12-104(22) exempts "sales of

tangible personal property used or consumed primarily and
directly in farming operations." Another provision exempts
sales of property "used or consumed exclusively in the
performance" of certain government contracts.
§ 59-12-104(17).

Utah Code Ann.

Thus, analysis of § 59-12-104 as a whole

illustrates the fallacy underlying the Commission's reworking
of subsection (28) . "When the legislature uses a word with a
well-established legal meaning [such as 'primarily'], we
assume that the legislature is aware of that meaning and has
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used the word in i t s proper s e n s e . "
P.2d 34, 37 (Utah 1987).

S t a t e v. Franklin, 73 5

S i m i l a r l y , when i t omits that word

from another part of the same s t a t u t e , that omission should be
"given e f f e c t . "

Kennecott Copper Corporation v. Anderson,

supra, 514 P.2d at 219.
Numerous courts have r e l i e d on the foregoing a n a l y s i s to
r e j e c t imposition of a "primary purpose" t e s t on tax exemption
statutes e s s e n t i a l l y identical to § 59-12-104(28).

E.g.,

Lone Star I n d u s t r i e s v. S t a t e Department of Revenue, 647 P.2d
1013, 1015 (Wash. 1982)

(court r e f u s e s t o impose a "primary

purpose" t e s t because the s t a t u t e i t s e l f created "no 'primary
purpose t e s t ' . . . for property that becomes an ingredient or
component of [a] new a r t i c l e " and the Revenue Department's
contrary argument "ignored the p l a i n language" of the
s t a t u t e ) ; Nucor S t e e l v. Herrinaton. 322 N.W.2d 647, 651 (Neb.
1 9 8 2 ) ( r e j e c t i n g a "primary purpose" t e s t for carbon e l e c t r o d e s
incorporated i n t o manufactured s t e e l because the e l e c t r o d e s
"were within the s p e c i f i c terms of the [exemption] s t a t u t e "
and the court saw "no reason t o read i n t o the s t a t u t e " an
additional qualifier).15

But, perhaps more importantly,

15.

this

Accord. Van Dvk v. Department of Revenue. 702 P.2d 472, 475 (Wash
App. 1985) ( r e j e c t i n g a "primary purpose" t e s t for a s t a t u t e s i m i l a r co
§ 59-12-104(28) because the "taxing s t a t u t e as enacted in 1935
c o n t a i n e d no primary purpose t e s t at a l l " and adoption of such a t e s c
"is for the Legislature to do, i f i t wishes"); Bosvell v. Abex
C o r p o r a t i o n . 317 So.2d 314, 317 (Ala. App. (1975) ( r e j e c t i n g a "primary
purpose" a n a l y s i s because the "crucial t e s t " i s whether d i s p u t e d
property "becomes an ingredient or component part of the manufactured
product, and c l e a r l y and without dispute i t does"). Cf. S t a t e v
Footnote continued on next page.
-
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Court has c o n s i s t e n t l y refused to append a d d i t i o n a l

qualifiers

and adjectives onto the p l a i n language of t a x a t i o n s t a t u t e s .
In S a l t Lake County v. S t a t e Tax Commission, 779 P.2d 1131
(Utah 1989), t h i s Court refused to engraft the adjective
"primarily" upon the language of Utah Code Ann. § 59-5-88
(1974).

There, S a l t Lake County argued t h a t land leased to

Hercules, Inc. as a "buffer zone" around i t s manufacturing
p l a n t , and subsequently r e - l e a s e d to others for a g r i c u l t u r a l
purposes, could not be assessed as a g r i c u l t u r a l property under
§ 59-5-88 because i t was not " a c t i v e l y devoted t o a g r i c u l t u r a l
use."

Section 59-8-88 provided t h a t land was " a c t i v e l y

devoted t o a g r i c u l t u r a l use" (and therefore e l i g i b l e for a
favorable a g r i c u l t u r a l assessment) when "devoted to the
r a i s i n g of p l a n t s and animals useful to man."

The county

a s s e r t e d t h a t the Hercules property did not meet t h i s t e s t
because, in addition t o i t s a g r i c u l t u r a l use, the land was
"being used for i n d u s t r i a l purposes by Hercules pursuant to
its lease."

779 P.2d a t 1132.

This Court rejected the

county's construction of § 59-5-88 in a holding t h a t i s

Footnote continued from previous page.
United States Steel Corporation. 206 So.2d 358, 363 (Ala. 1968)
(refusing to require that personal property "be used with the intent
that i t become a component of the finished product" before being
e l i g i b l e for tax exemption; court concludes that addition of an
"intent" requirement "'would be tantamount to writing into the s t a t u t e
something the l e g i s l a t u r e did not, and would be j u d i c i a l
l e g i s l a t i o n ' " U a u o t i n g State v. Southern Kraft Corp.. 8 So.2d 886, 89C
(Ala. 1942)).
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instructive here. The Court concluded that, although the
county's "construction would be required if the statute read
'exclusively' or even 'primarily' devoted to an agricultural
use/' "[n]o such terms appear in the statute . . . and its
plain meaning does not require such a construction."

779 P.2d

at 1132. This reasoning is fatal to the Commission's decision
below.
B.

A "Primary Purpose" Test Creates Unusual
Administrative Burdens And Should Be Imposed,
If At All, By The Legislature

Counsel for the state asserted below that the "primary
purpose" test was necessary to prevent abuse of § 59-12104(28) by manufacturers.

Tr. 173. The argument was adopted

by the Commission, which noted that *[i]f one were to accept
[Nucor's position,] then anything purchased by [Nucor] which
contained iron could be purchased tax exempt simply because
the item could be scrapped once it had outlived its
usefulness, was obsolete or beyond repair." App. i at 9.
But, contrary to the Commission's assumption, the "primary
purpose" test is not needed to prevent Nucor (and others) from
claiming exemption for "anything from a typewriter to train
cars."

Id.

Moreover, the "primary purpose" test creates

heavy administrative burdens that should be imposed, if at
all, by the legislature.
This Court's decision in Union Portland Cement has already
avoided any possibility of the abuse noted by the Commission.
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As shown above, that decision holds that a manufacturer can
claim an exemption only if it purchases property with the
intent of using that property as an ingredient or component of
manufactured products.
170-172.

Union Portland Cement, 17 0 P.2d at

Property that "enter[s] into the finished products

only incidentally to the manufacture of those products" does
not qualify for exemption.

Id. at 172. Accord, Annotation,30

A.L.R.2d at 1441 (no exemption for "materials which only
incidentally or accidentally become incorporated in the
finished product").

That analysis plainly covers the

typewriters and train cars noted by the Commission.
This case, however, involves property that has a
stipulated dual and simultaneous use in the manufacturing
process and provides an essential ingredient to the finished
steel products.

Nucor does not claim an exemption for

property that only incidentally, unintentionally or
accidentally becomes a part of a manufactured product.

30

A.L.R.2d at 1441. The only property for which an exemption is
claimed here —
provided —

and for which an exemption is statutorily

is property that, at the time of purchase, was

intended "for resale" as "an ingredient or component part of a
manufactured . . . product." Utah Code Ann. § 59-12-104(28).
Going beyond the plain language of the statute to prevent
vague fears of abuse, moreover, portends the creation of
substantial administrative burdens.
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The Commission's "primary

purpose" test would require an administrative analysis of the
motives behind every purchase.

For each purchase, the

Commission would be forced to inquire whether the purchase had
more than one purpose or use and, if so, which of those
purposes or uses was "primary."

Inquiries into the relative

importance of varying motivations and competing uses of
purchased items would become exceedingly complex.
Construction of the clear-cut, precise language of § 59-12104(28) would be weighted down with Byzantine administrative
complexity.

The legislature almost certainly did not intend

this result.
In drafting § 59-12-104(28), the legislature could not
have been more unambiguous or precise.

Property purchased "in

the regular course of business" is to be exempt from sales and
use taxes if it was purchased "for resale" as "an ingredient
or component part of a manufactured or compounded product."
Id.

In contrast to the intricate factual web spun by a

"primary purpose" analysis, straightforward application of
this statutory language "will permit a certain and definite
determination of tax liability, since the factual
considerations involved need not proceed beyond the
examination of the manufactured product."

Bedford v. Colorado

Fuel and Iron Corporation. 81 P.2d 752, 757 (Colo. 1938)
(construing a Colorado exemption analogous to § 59-12104(28)).

The legislature unquestionably crafted § 59-12-
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104(28) to provide a certain, administratively uncomplicated
determination of tax liability.

If the statute's clear and

definite rule is to be supplanted by an administratively
complex "primary purpose" analysis, that decision should be
left to the legislature, not the Commission or this Court.
CONCLUSION
Nucor's purchases of lance pipes, stirring lances and mill
rolls —

like its purchases of graphite electrodes —

fall

within the plain language of Utah Code Ann. § 59-12-104(28).
The Commission's invocation of a "primary purpose" test is not
supported by earlier decisions of this Court, ignores
established rules of statutory construction, and is not
necessary to prevent taxpayer abuse.

Accordingly, the

Commission's decision denying tax exempt status to Nucor's
purchases should be reversed and Nucor's request for refund of
taxes paid under protest should be granted.
Respectfully Submitted,

Mark'K. B u c h i <
Gary R. Thorup
Richard G. Wilkins
HOLME ROBERTS & OWEN
50 South Main, Suite 900
Salt Lake City, Utah 84144
Telephone: (801) 521-58 00
Attorneys for Petitioner
Nucor Corporation, Nucor
Steel - Utah Division
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APPENDICES

APPENDIX A

BEFORE THE STATE TAX COMMISSION OF UTAH

NUCOR STEEL, a division of
Nucor Corporation,

)

Petitioner,

Case No. 88-2580

;

vs.

i

ORDER ON PRETRIAL CONFERENCE

AUDITING DIVISION, STATE TAX j
COMMISSION OF UTAH,
)
Respondent.
A

pretrial

Appearing

]

conference

was

held

on

January 27,

1989.

for the Petitioner Nucor Steel, a division of Nucor

Corporation

(HNucor Steel M ),

was Tim O'Neill.

Appearing

for

the Respondent Auditing Division, State Tax Commission of Utah
("Auditing Division"), was Assistant Attorney General ferian L.
Tarbet.
A.

Consolidation.

This

matter,

a

proposed

deficiency

assessment for sales and use tax for the period October 1, 1984
through

September 30,

Petitioner's

refund

1987,

claim

shall

for

be

sales

consolidated

and

use

tax,

with
dated

December 23, 1987, for all purposes including, but not limited
to, the uncontroverted facts, unresolved issues, witness lists,
discovery, briefing and the hearing and findings.
B.

Uncontroverted

Facts.

The

following

may be accepted

as established facts for purposes of this case only:
1.

On

December 23,

1987,

Nucor

Steel

timely

filed

a

refund claim for sales and use tax with the Auditing Division,
a copy of which

is attached

hereto,

incorporated

marked as Exhibit 2 (the -Refund Claim-).

r\ o f\ ** • -* t^A.

herein

and

2.

The Auditing Division

issued a Preliminary Notice and

Audit Report, dated March 30, 1988 (the -PAR-), and a Statutory
Notice

of

Deficiency

October 27,
hereto,

1988

and

(the

Amended

Audit

Report,

"AAR"),

copies

herein

and

Tnarked

as

Nucor

Steel

timely

incorporated

of which

are

dated
attached

Exhibit 1

(collectively the -Assessment-) •
3.

On

Request

November 23,

1988,

for Agency Action

relating

filed

to the Assessment

a

and the

Refund Claim in accordance with the laws and the rules of the
State of Utah,
4.

On

December 23,

1988,

the

Auditing

Division

timely

filed an Answer in accordance with the laws and the rules of
the State of Utah.
5.

Nucor

Steel

is

engaged

in

the

business

of

manufacturing steel products and steel related products, slag,
bag

dust

and

Plymouth,

scale,

Utah.

in

Nucor

a

mini-mill

Steel

is

a

process

located

manufacturing

near

facility

consisting of a rolling mill and an establishment described in
SIC

Codes

2000

to

3999

of

the

Standard

Industrial

Classification Manual 1972, of the federal Executive Office of
the President, Office of Management and Budget.
6.

For

supply purchases

and sales from October 1, 1984

through September 30, 1987 (the

-Audit

Period-),

Nucor

Steel

kept and preserved suitable records of such purchases and sales
that were necessary to determine the applicable amount of Utah
sales

and

use

tax

and

made

such

records

available

for

examination by the Auditing Division.
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7.
of

Part of the Assessment

crane

rails,

rail

clips*

involves machinery consisting
girders,

miscellaneous parts thereof [identified
AAR

Schedule 3

(the

(page 1/

-Crane Machinery-).

economic

lines 1-9)

columns

and

in AAR Schedule 1 and

and

The Crane

steel

(page 2,

Machinery

life in excess of three years.

lines 1-8)]

has

a useful

The Crane Machinery

was neither a replacement of existing machinery of a similar
nature nor erected upon or fixed to land.
8.

Part of the Assessment

involves equipment consisting

Of a Crawford Swift Rolling Lathe [identified in PAR Schedule 2
(page 1,

line 1)3

(the

"Lathe").

The

Lathe

economic

life in excess of three years*

has

a

useful

The Lathe was not a

replacement of existing equipment of a similar nature.
9.
of

Part of the Assessment

electrical

distribution

involves equipment consisting

equipment

Schedule 3

(page 2,

Equipment14).

The Electrical Equipment

[identified

lines 21-23)1

(the

in

AAR

"Electrical

is essential

to Nucor

Steel's integrated and continuous manufacturing process, has a
useful

economic

life

in

excess

of

three

years

and

upon

installation and utilization increased Nucor Steel's production
and capacity.

The Electrical Equipment was not a replacement

of existing equipment of a similar nature.
10.

Part of the Assessment is upon Nucor Steel's purchase

of materials used for a project involving new construction end
expansion of its

rolling mill, which materials

consisted of

decking, joists, girders, nuts, bolts, electrical materials,
rubber closure, cement, structural steel, hot rail brackets,
mounting plates and crane beams [identified in AAR Schedule 3
3

(page 1,
H

lines 10-22)

Building Materials-).

and

(page 2,

lines 9-20

and 24)]

(the

The Building Materials did not replace

existing items of a similar nature.
11.

The

Auditing

Division

audited

Nucor

Steel's

supply

purchases from January 1, _1986 through December 31, 1986^. The
Auditing Division divided the alleged

taxable supply purchases

for 1986 by the tons of steel produced by Nucor Steel in 1986
to

determine

determined
during
steel

an

Nucor

-error

ratio.-

Steel's

The

alleged

by

Nucor

Steel

not

audit

Nucor

Steel's

supply

purchases

from

the number
October 1,

September 30, 1987 by the -error ratio.did

Division

taxable

the Audit Period by multiplying
produced

Auditing

supply

of

tons of

1984

through

The Auditing Division

purchases

from October 1,

1984 through December 31, 1985 or from January 1, 1987 through
September 30, 1987.
12.

Part

materials

of the Assessment

consisting

[identified

in

and

of graphite

AAR

Schedule 6]

the Refund Claim

involve

electrodes, pins and nipples
(the

"Graphite

Electrodes"),

mill rolls [identified in PAR Schedule 4a (page 2, lines 26 and
29) and

in the Refund Claim],

Schedule 4a
lances

(page 3,

[identified

lance

lines 24-26,

in

PAR

pipe

28

Schedule 4a

[identified

in PAR

and 30)]

and

stirring

(page 3,

lines 27

and

28)] and the use thereof by Nucor Steel.
13.

The Refund Claim

also

involves

pine dunnage

and the

use thereof by Nucor Steel.
14.
Steel

The
to

be

amount
exempt

of

the
under

sales
Utah

and
Code

uses

claimed

Ann.

by

Nucor

§§59-12-104(15)

00000032
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and (16) were reported to the Utah Tax Commission in accordance
with Utah Code Ann. §59-12-105.
15.

The

Crane

Machinery,

Lathe

and

Electrical

Equipment

were delivered to Nucor Steel after July 1, 1985.
C.

Unresolved

Issues.

The

unresolved

issues

to

be

determined by the Hearing Officer are as follows:
1.

Whether

Nucor

Machinery are exempt
Code Ann.
2.

Steel's purchase

and use of the Crane

from sales and use

tax pursuant

to Utah

§59-12-104(16)?
Whether

are exempt

Nucor

Steel's purchase

and

from sales and use tax pursuant

use of

the Lathe

to Utah Code Ann.

§59-12-104(16)?
3.

Whether

Nucor

Steel's

purchase

and

use

of

the

Electrical Equipment are exempt from sales and use tax pursuant
to Utah Code Ann. §59-12-104(16)?
4.

Whether Nucor Steel's purchase and use of the Building

Materials,

Crane

Machinery,

Lathe and Electric

Equipment, or

any part thereof, are exempt from sales and use tax pursuant to
Utah Code Ann. §59-12-104(15)?
5.

Whether Nucor Steel's purchase and use of the GE and

Mcintosh

software

[identified

in

PAR

Schedule 2

(page 1,

line 5) and PAR Schedule 4 (page 2, line 17)], are purchases of
intangible

personal

property

and, thereby, excluded from Utah

sales and use tax?
6.

Whether

part

of

the

Assessment

relating

to

Nucor

Steel's supply purchases during the Audit Period [identified in
PAR

and

AAR

Schedule 4]

is

void,

because

the Assessment

is

overly vague and general and unauthorized by law or because the

Assessment

denies Nucor

Steel

due

process

guaranteed

by

the

United States Constitution or the Constitution of Utah?
7.

Whether Nucor Steel's purchase and use of the Graphite

Electrodes are exempt

from sales and use tax pursuant to Utah

Code Ann. §59-12-104(28)?
8.

Whether

Nucor

Steel's

purchase

and

use

rolls are exempt from sales and use tax pursuant

of

the mill

to Utah Code

Ann. §59-12-104(28)?
9.
pipe

Whether
are exempt

Nucor

Steel's

purchase

and use of

from sales and use tax pursuant

the

lance

to Utah Code

Ann. §59-12-104(28)?
10.

Whether Nucor Steel's purchase and use of the stirring

lances are exempt from sales and use tax pursuant to Utah Code
Ann. §59-12-104(28)?
11.

Whether

Nucor

Steel's

purchase

and

use

of

the

pine

dunnage are exempt from sales and use tax pursuant to Utah Code
Ann. §59-12-104(25)?
12.

Whether

disregarded
therefore,

the
is

Nucor

Steel

rules

of

subject

to

negligently

the
a

Utah

penalty

or

Tax
under

intentionally

Commission

and,

Utah

Ann.

Code

§59-12-110(5)?
D.
other

Witness
a

list

witnesses,
matter.

it

List.
of

the

expects

Each

party

party's
to

shall

exchange

witnesses,

testify

at

the

with

including
hearing

the

expert
on

this

The list of witnesses shall identify the name of the

witness, his or her address and, if an expert witness, his or
her

qualifications.

witness

list

to

Nucor

Brian

Steel

Tarbet

6

shall
on

mail

its

March 31,

preliminary
1989.

The

oooo'} c? 4

Auditing

Division

Tim O'Neill

shall mail

its preliminary

on April 15, 1989.

witness

list

to

Each party shall mail to the

other the final witness list on May 15, 1989.
E.

Discovery.

before

The parties shall complete discovery on or

May 15, ^-t989,

provided,

however,

if

either

party

requests additional discovery between May 15, 1989 and May 25,
1989,

such

discovery

shall

be

allowed

and

completed

on

or

before June 15, 1989.
F.

Briefing.

The

parties

shall

file

briefs

with

the

Hearing Officer as follows:
1.

Petitioner's

Opening

Brief

on or before July 5,

1989;
2.

Respondent's Brief on or before July 20, 1989;

3.

Petitioner's Reply Brief

(optional) on or before

July 31, 1989.
G.
held

Hearing

Date.

The

at the Heber M. Wells

hearing

on

this

Building, Room

matter

504,

shall

be

beginning

on

August 15, 1989, at 9:00 a.m.
Dated this

day of

a___SZZ_^

ames E. Harward, Hearing Officfe^
Submitted and accept
NUCOR STEEL, a division
of Nucor Corporation, Petitioner

7.

By:

frAiLM

Tim O ' N e i l l
AUDITING DIVISION, S t a t e J&x
Commission of Ut/$h, Resjponc

By:
Brian L. Tarbet
0 3 2 9i

0 000^.0
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BEFORE THE STATE TAX COMMISSION OF UTAH

W^

APPEALS SECTION
STATE TAX COMMISSION

Case No. 88-2850

NUCOR STEEL, a division of
Nucor Corporation,
Petitioner,

AMENDMENT TO
ORDER ON PRETRIAL CONFERENCE

vs.
AUDITING DIVISION, STATE TAX
COMMISSION OF UTAH,
Respondent.

Petitioner Nucor Steel, a division of Nucor Corporation, by and
through its attorneys of record, and Respondent Auditing Division,
State Tax Commission of Utah, by and through the Assistant Attorney
General for the State of Utah, jointly move the Commission to
approve this amendment to the order On Pretrial Conference, dated
March 30, 1989 ("Order").

All capitalized terms used herein and

not otherwise defined shall have the meaning ascribed to them in
the Order.
A,

Additional Consolidation.

Nucor Steel's second refund

claim for sales and use tax, filed July 25, 1989, a copy of which
is attached hereto, incorporated herein and marked as Exhibit 3
(the "Second Refund Claim"), shall be consolidated with this matter
(which includes a proposed deficiency assessment for sales and use
tax for the period October 1, 1984 through September 30, 1987, and
the Refund Claim) for all purposes including, but not limited to,
the

uncontroverted

discovery,

briefing

facts,
and

unresolved

the

issues,

witness

hearing and findings.

0QOOU14

lists,

The parties

agree

that

the

Second

Refund

Claim

was

timely

and

properly

filed with the Auditing Division.
B.

Additional

established
parties

Incontroverted

facts set forth

agree

that

Facts.

In addition

in Paragraph B of

the

following

shall

to the

the Order,

be

accepted

the
^as

established facts for purposes of this consolidated case only:
16.

The Graphite Electrodes utilized by Nucor Steel in its

manufacturing
graphite

process

nipples,

consist

which

of

form

three

sections

a column.

Each

connected

section

by

of the

Graphite Electrode is approximately 1400 pounds, cylindrical in
shape, 18 inches in diameter, 96 inches in length, threaded at
each

end

and

Graphite
pounds

composed

Electrodes

of

produced.

the Graphite
Graphite

purchase were
electrical

is

of

carbon.

conductor;

average

$1.05 per pound.
Electrodes

Electrodes

intended

The

per

and

to be used, by Nucor
and

(b) a

of

Approximately

are used

are used,

cost

carbon

ton of

at

the

eight
steel

the time of

Steel

as

source

(a) an

for

its

products.
17.

The two types of lance pipe utilized by Nucor Steel in

its manufacturing

process

inch in diameter, varying
composed of iron.
pound.

are steel pipe, one or
in length, threaded

one-quarter

at each end and

The average cost of lance pipe is $.55 per

Approximately 21 feet or 75 to 100 pounds of the lance

pipe are used per heat.

One inch lance pipe is used, and at

the time of purchase was intended to be used, by Nucor Steel
(a) to inject oxygen into the furnace and, thereby, enhance the
carbon

boil;

One-quarter

and

inch

(b) as
lance

an

pipe

iron
is

2

source

used,

and

for
at

its
the

products.
time

of

00000142

purchase was intended to be used, by Nucor

Steel

(a) to open

the tap hole in the furnace and increase the temperature of the
heat and clean nozzles at the casting tower; and (b) as an iron
source for its products,
18.

The

stirring

lance

utilized

by

Nucoi^-Steel

in

its

manufacturing process is a steel pipe, 1.9 inches in diameter,
72 inches in length, threaded at each end, composed of iron and
surrounded by a 3.55 inch layer of ceramic material.

Although

it is not desirable in the steel products, the ceramic material
is an ingredient of a co-product produced by Nucor Steel, which
co-product is slag.
$.68 per pound.

The average cost of the stirring

lance is

Approximately 510 pounds of the stirring lance

are used per 700 tons of steel produced.

Stirring

lances are

used, and at the time of purchase were intended to be used, by
Nucor Steel

(a) to inject

nitrogen

and

argon

into the molten

metal; and (b) as an iron source for its products.
19.

The

manufacturing

mill

rolls

process

are

utilized

by

cylindrical

Nucor

Steel

in

its

in shape, varying

from

11.8 to 70.8 inches in length, varying from 14.9 inches to 27.1
inches in diameter and composed of iron.
rolls range from $.49

The cost of the mill

to $5.23 per pound.

Each mill

roll

ised to produce between 1,000 and 160,000 tons of steel.

is

Mill

rolls are used, and at the time of purchase were intended to be
ised,

by

Nucor

Steel

(a) to

Dillets to form the desired

reduce

finished

the

size

and

products; and

shape

of

(b) as an

Lron source for its products.
20.

Nucor

steel each year

Steel

produces

in various

approximately

sizes
3

and

500,000

tons

of

in the form of rounds,

QQOG0143

flats,

squares,

products.

angles,

During

representative

of

channels,

the
the

calendar
years

produced, the carbon range

rebar
year

audited,

and

the

and

specialty

1988,
the

average

which

number
selling

of

is
tons

price for

each type of steel product manufactured by Nucor Steel wexe^ as
follows:

Type of
Steel Product

Tons Produced

Angle
Flat
Channel
Rounds
Reinforcing Bar
Speciality Product

157,476
76,693
63,553
64,013
174,144
5,214

Approximately

.10%
.10
.10
.08
.27
#10

85 percent

Average Selling
Price Per Ton

Carbon Range
Min.
Max,

of

the

.26%
.88
.26
.88
.41
.75

$345.00
359.00
360.00
326.00
293.00
412.00

production

is

cast

to

customers' specifications and 15 percent of the steel produced
is placed into inventory.

When a customer orders steel it does

so in accordance with established standards, which identify the
chemistry
order

by

that

is

number

required
will

in

the

indicate

end
what

product.

A

specific

content

of

carbon,

manganese, phosphorus and sulfur is required in the steel to be
produced.

The carbon content is the most

important

ingredient

among the four chemicals and is the main strengthening agent in
steel.
percent

Nucor Steel's products
carbon,

depending

contain

on

customer

from

.08 percent

to 1

specifications.

The

products produced by Nucor Steel on average contain .25 percent
carbon.

Less

than

one-third

of

the steel

produced

Steel has a carbon content of .15 percent or less.

by Nucor

Both carbon

and iron are essential ingredients of Nucor Steel's steel and

4
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steel

related products,

Nucor Steel tests the composition of

its products throughout its manufacturing process (i.e., during
the meltdown phase and refining phase and after rolling).
21.

A

raw material

used

by Nucor Steel

is

scrap metal.

The average carbon ^content of scrap metal rs-—approximately .15
percent.

Scrap metal, which has an average cost of $.05

pound, is deposited in electric arc furnaces for melting.
furnace

is

filled

metal, weighing

with

a

"charge" or

approximately

bucket

25 tons.

The

load

of

furnace

per
Each

scrap

roof and

the electrode holder are moved over the top of the vessel much
like the lid of a pan.

The Graphite Electrodes are suspended

above the furnace roof, arranged
protrude

through

the

roof

power source is connected
clamps.

When

Electrode

columns

Graphite

in

the

the

furnace.

fashion and

The electrical

to the Graphite Electrode by metal

operation,
in

Electrode

into

in a triangular

each

triangle

sections

of

the

consist

connected

three

of

Graphite

three

96 inch

by

graphite

together

nipples.
22.

The Graphite Electrodes are mechanically

lowered into

the furnace, until they reach a point approximately four to six
inches

above

the

scrap

charge.

Substantial

amounts

of

electricity are passed through the Graphite Electrodes, forming
an arc at the lower end of the electrode triangle.

This arc

immediately produces a tremendous amount of heat, which causes
the

scrap

metal

to melt.

As

the scrap melts, the Graphite

Electrodes are lowered in such a fashion that they tunnel down
through the center of the scrap.
metal

has been substantially

When the first load of scrap

melted,

s

the

Graphite

Electrodes

00000.145
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are withdrawn, the roof swung away and a second charge dropped
into the furnace.

This process is repeated until approximately

70 tons of scrap metal have been loaded into the furnace and
melted.

This

phase-^and
-heat.-

entire

the

process

resulting

is referred

bath—of

to as the

molten

metal

-meltdown

is

called

a

When the meltdown phase has been completed, a layer of

slag, which consists of lime and unwanted ingredients that have
risen to the top of the heat, covers the molten metal.
23.

The second stage of the steel making process is known

as the -refining phase.-

The general purpose of this procedure

is to remove unwanted ingredients, add critical components and
bring

the

carbon

customer.

To

Electrodes

content

begin

the

to

the

level

refining

specified

process

by

the

the

Graphite

are lowered through the six inch liquid slag layer

until the tips reach a point approximately one-half
the molten metal.

inch from

At this point, the slag acts as a cap on the

top of the molten metal and prevents the escape of gases.

The

electric arc continues to discharge, raising the temperature of
the

molten

metal

and

together

through

the

lance

pipe

boil.-

The

carbon

boil

impurities
slag.

rise

to

the

with

causes

the

what

agitates
surface

is

the
and

injection

of

oxygen

known

a

-carbon

molten
become

as
metal

so

absorbed

that

by

the

During both the meltdown phase and the refining phase,

the molten
Graphite

metal

is infused

Electrodes

Electrodes

are

continuous

feed

and

additional

connected
process,

chemically with carbon

to

the

much

like

sections

of

electrode
an

endless

the

from the
Graphite

column
pencil

in

a

being

continuously ground in a pencil sharpener.

6
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24.

During both the meltdown phase and the refining phase,

pieces of Graphite Electrode also break off and fall into the
molten

bath.

A small

piece of Graphite Electrode

inches in size) remains in the bath, dissolves
and

becomes

an ^integral

part

of

(12 to 14

into the heat

the molten metal.

A large

piece of Graphite Electrode is retrieved by a clamp.

If the

piece of Graphite Electrode retrieved in this manner is large
enough,

it

is

rethreaded

and

connected

to

the

electrode

column.

If the piece of Graphite Electrode is not large enough

to be connected to the electrode column, it is used as a source
of carbon by using it in a subseguent charge.
25.

Graphite

electrode

used

including

an

electrical

Electrodes

are

the

electric

arc

furnaces.

in

alternative

conductors

steel

than

most

electrode,

graphite,

but

common

type

Various
are

all

Graphite

of

metals,
better

Electrodes

are used by Nucor Steel because they are the most economical,
contribute

carbon

available.

If metal electrodes were used or if the electrodes

did not

to

the

steel,

and

are

the

most

readily

introduce carbon into the steel, it would be necessary

to add carbon from another source.

Graphite Electrodes allow a

dual and simultaneous usage by Nucor Steel.
26.

Samples of the molten metal are removed from the heat

by the use of a long handled cup and tested in a spectrometer.
This

process

is carried

out

at

least

three times during the

refining phase and various actions are taken as a result of the
testing.

If

it

is

determined

by

testing

that

the

carbon

content of the molten metal is low, carbon is manually added by
using a raw carbon raiser, which is a substance similar to the

7
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composition
cost

of Graphite

Electrodes

of $.10 per pound.

and which

has

an

average

If it is determined by testing

that

the carbon content of the molten metal is in excess of customer
specifications, oxygen is introduced into the furnace to remove
th^-excess carbon by the formation of carbon dioxide.
carbon

content

is

carbon

from

the

proportionately.

reduced,

carbon

Graphite

from

the

Electrodes

scrap
are

When the
metal

burned

and
off

Whether the carbon content is reduced or not,

54.5 percent of the Graphite Electrodes remains in the molten
bath, becomes a part of the billet and remains an integral part
of

the

finished

Graphite

product.

Electrodes

The

primarily

other

45.5

burns off

percent

as gas with

of

the

a minor

amount remaining in the slag.
27.
one

The oxygen is introduced
inch

lance

pipe.

When

into the furnace through the

the

carbon

reduction

process

occurs, 100% of the lance pipe turns to liquid because of the
tremendous
desirable

amount

of

ingredient

lance pipe

becomes

heat
of

part

in

the

furnace

the molten metal.
of

the

heat,

and

becomes

As both

another

a

types of

lance

pipe

is

connected to it, again much like an endless pencil being ground
in a pencil sharpener.
28.

When refining in the furnace vessel has been completed

and the desired
is poured

from

transported
refining.
the

to

level of carbon established,
the
a

furnace
casting

into the
tower

for

the molten metal

ladle, which is in turn
casting

and

additional

Prior to casting, the stirring lance is lowered into

molten

ingredients.

steel
Removal

for
of

purposes

of

the

unwanted

a

removing

unwanted

ingredients

is

00000148

accomplished

by injecting

nitrogen

and

argon

into

the molten

bath through the stirring lance, which causes the impurities to
rise to the surface and become part of the slag.
process,

the stirring

because

of

lance dissolves

the extreme

temperature

becomes an integral part thereof.

During this

into the molten metal,

of the molten metal, and
Additional samples

of the

molten metal are tested during this ladle refining process.

If

it is determined

by such

the carbon content

is

low,

fed

metal,

is

a wire

composed
phase

is

into

of 98% carbon
is

completed

testing
the

and costs
when

that

molten

which

$1.58 per pound.

the

molten

metal

wire

The refining

meets

customer

specifications.
29.

After

the

refining

phase

has

molten metal is poured from the ladle
continuous

casting

machine.

shapes molten metal into
steel

ranging

The

been

completed,

into the water

casting

billets, which

machine

from 21 to 27 feet long.

cooled,

cools

are square

the

and

pieces of

When the billets are

formed, they are eventually transferred to the rolling mill.
30.
billets

The

rolling

mill

reduces

to produce the desired

the billets
and 2350°.

are heated

to

the size and shape of the

finished

product.

Initially,

a rolling temperature between 2100

These hot billets are then driven through a series

of horizontal and vertical mill stands that sequentially reduce
the billets
flats,

to form various

squares,

angles,

sizes and shapes of the rounds,
channels,

rebar

and

specialty

products.
31.

Each mill stand is driven by an electrical motor and

consists of a series of gears

and drive shafts that

9

are the

0000J.J49

power source for two mill rolls.
contact

with

the

billets.

Only the mill rolls come in

Prior

to

placement

in

the mill

stand, each mill roll is cut by the Lathe to form the desired
size

and

drawn.

shape

of

the

pass,

through

which

the

billets

are

The pass cut in the mill rolls placed on the^iirst mill

stand

is

the

largest

while

the

pass

cut

in

placed on subsequent mill stands sequentially

the mill

rolls

is smaller.

The

two mill rolls on each mill stand rotate in opposite directions
drawing

the billet

into the

pass,

reducing

the

size

of

the

billet and elongating the billet.
32.

Frequent adjustments to the individual mill stands are

required
rolls.
rolls

to compensate

for the transfer

During the rolling
is transferred

process,

of part

of the mill

11.8 percent

of the mill

to and becomes

an

integral

steel product being rolled and the scale.

part

of the

This transfer is the

result of physical and chemical reactions that occur when the
billets are drawn through the two mill rolls.
mill

roll

has

been

reduced

by approximately

When a pass in a
0.060 inch, the

mill roll is redressed by using the Lathe and again placed in
service.

The

iron

shavings

from

the

initial

cutting

of

pass and from the redressings are used as raw materials

the
in a

subsequent heat and ultimately become an integral part of the
steel products.
the

remaining

After the transfer of 11.8% of the mill roll,
mill

roll

is

used

as

a

raw

material

in

a

subsequent heat and ultimately becomes an integral part of the
steel products.
33.
the

Scale is a co-product produced by Nucor Steel during
rolling

process.

Scale

10

is

composed

primarily

of

0000U.150

iron-oxide.

Because

the

extreme

temperature

involved

in the

rolling process accelerates the formation of iron-oxide on the
surface of the billet or the rolled product, scale continually
is flaking off such surfaces as it is drawn through
stands.

the mill

Scale is forced into a trough—below the mill stands by-^

high pressure water

and collected

in a scale pit.

Scale is

removed periodically from the scale pit, processed and sold to
a broker, who

in turn

concrete.

Concrete

for

products.

their

produced annually.
which

results

resells

the scale to manufacturers of

manufacturers

use scale

Approximately

8,500

as an

tons

ingredient

of

scale

are

The sales price per ton of scale is $10.55,

in

annual

sales

revenue

of

approximately

$90,000.
34.
Slag

Slag

is another

is produced

consists

of

refractory
lance.

during

unwanted

material

co-product

produced

the meltdown
ingredients

and

ceramic

by

Nucor

Steel.

and refining phases and

of

the

material

The slag produced by Nucor Steel

steel
from

products,

the

stirring

is exchanged

with a

third party for services, which services consist of collecting
the slag, removing it from Nucor Steel's plant and cleaning the
slag depositories.

The buyer of the slag processes and resells

it as an improved gravel substitution or railroad ballast.
35.

Once

the

rolling

process

products are cut to the desired

is

completed,

the

length, straightened,

steel
tagged,

bundled for shipment and ultimately sold at retail.
C.

Resolved

Issues.

With

respect

to

the

Unresolved

Issues set forth in Paragraph C of the Order, the parties agree
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that the following issues are resolved on the basis set forth
below:
1,

With respect to Issues 1, 2, 3, 4, 5, 6 and 11 (which is

a denial of the Refund Claim relating to the dunnage), the parties
agree, without admitting or conceding the position of the other,
that

such

Issues are resolved and that the revised amounts of

tax and interest (through August 31, 1989), which are applicable
to such Issues and the uncontested items of the Assessment and
payable by Nucor Steel, are as follows:
Tax

Interest

$40,660.33
2.
concedes

$13,566.82

With respect to Issue 12, the Auditing Division admits,
and

agrees

that

Nucor Steel did

not negligently or

intentionally disregard the rules of the Utah State Tax Commission
and, therefore, is not subject to a penalty under Utah Code Ann. S
59-12-110(5).
D.

Remaining Unresolved

Unresolved

Issues.

With respect to the

Issues set forth in Paragraph C of the Order, the

parties agree that the following are the only remaining issues to
be determined by the Commission:
1.

Issue

7, which

involves

$715,449.69

of

tax,

$265,980.65 of interest through August 31, 1989 and $235.22 of
interest

per

day

after

August

31,

1989,

pursuant

to

the

Assessment;
2.

Issue 8, which involves $56,294.34 of tax,

of interest through August 31, 1989 and

$15,869,98

$18.51 of interest per

day after August 31, 1989, pursuant to the Refund Claim;
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3,

Issue 9,

$1,967.67

of

which

interest

involves

through

(i) $5,892.88

August 31, 1989

of

and

tax,

$1.94

of

interest per day after August 31, 1989, pursuant to the alleged
deficiency

and

<ii> $15,6SS.QG

through August 31, 1989

and

of

tax, $6,80S.SI of

$5.15—of

interest

per

interest
day

after

August 31, 1989, pursuant to the Second Refund Claim; and
4.

Issue 10,

$1,611.11

of

which

interest

involves

through

(i) $6,321.60

August 31, 1989

of

and

tax,

$2.08

of

interest per day after August 31, 1989, pursuant to the alleged
deficiency

and

(ii) $7,653.80

through August 31, 1989

and

of

tax,

$2.52

of

$2,625.54
interest

of

per

interest
day

after

August 31/ 1989, pursuant to the Second Refund Claim.
E.
briefing

Revised

Briefing

Schedule.

With

respect

to

the

schedule set forth in Paragraph F of the Orders, the

parties agree that such schedule shall be revised as follows:
1.

Petitioner's
Opening
September 20, 1989;

2.

Respondent's Brief on or before October 2, 1989;
and

3.

Petitioner's Reply Brief
October 6, 1989.

F.

Revised

Hearing

Date.

Brief

on

or

before

(optional) on or before
With

respect

to

the

hearing

date set forth in Paragraph G of the Order, the parties agree
that

the

hearing

date

shall

be

October 11

and 12,

1989,

beginning at 9:00 a.m.

ooecu to3
As'-?

Dated t h i s 7th day of September,

1989.

NUCOR STEEL, A D i v i s i o n of Nucor
Corporation, P e t i t i o n e r
By:

By:

HERON, BURCHETTE,
RUCKERT & ROTHWELL and
MURRAY OGBORN
TIM O'NEILL
500 The Atrium, 1200 N Street
P. 0. Box 82028
Lincoln, NE 68501-2028
(402) 475-6761

t.

C?ruj£/

One of Said Attorneys
AUDITING/DIVISION, S t a t e T
Commission of Utah,yHesponAen

By:

f^yC(Clf\h
BRIAN L. TARBET, Assistant
Attorney General for the
State of Utah

The terms of the foregoing Amendment

to Order on Pretrial

Conference are hereby approved and adopted as the Order of the
Utah State Tax Commission.
Dated this _jO

day of September, 1989.

;.H. Hansen, Chairman

- ^ be B. Pacheco#

Commissioner

ABSENT
Roger O. Tew, Commissioner

G. Blaine Davis, Commissioner
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